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TNT Logistics of North America, Inc. and James
Morgan. Case 12—-CA—-22309

November 28, 2003
DECISION AND ORDER

BY MEMBERS LIEBMAN, SCHAUMBER, AND WALSH

On May 13, 2003, Administrative Llaw Judge Keltner
W. Locke issued the attached decision. The Respondent
filed exceptions and a supporting brief. The General
Counsel filed an answering brief to the Respondent’s
exceptions, as well as cross-exceptions and a supporting
brief. The Respondent filed an answering brief to the
General Counsel’ s cross-exceptions.

The National Labor Relations Board has delegated its
authority in this proceeding to athree-member panel.

The Board has considered the decision and record in
light of the exceptions and briefs and has decided to &-
firm the judge's rulings, findings,* and conclusions,? and

! The Respondent has excepted to some of the judge’s credibility
findings. The Board's established policy is not to overrule an adminis
trative law judge's credibility resolutions unless the clear preponder-
ance of all the relevant evidence convinces us that they are incorrect.
Sandard Dry Wall Products, 91 NLRB 544 (1950), enfd. 188 F.2d 362
(3d. Cir. 1951). We have carefully examined the record and find no
basis for reversing the findings.

There are no exceptions to the judge’ s finding that the Respondent
violated Sec. 8(a)(1) through Supervisor Patrick Callahan’s statement
to employee James Morgan that the Respondent would lose its contract
with Home Depot if a union camein.

In his cross-exceptions, the General Counsel contends that the judge
erred in finding that Morgan “may have been the only person involved
in the organizing drive”; the General Counsel further contendsthet the
judge erred in “failing to find” that, prior to his discharge, Morgan
shared with other employees the contents of aletter he had writtento
management concerning hisintent to form aunion. Wefind that these
contentions are without merit. Thejudge expresdy stated that he found
that Morgan shared the contents of the letter with certain other employ-
ees. In addition, there is no evidence in therecord that any employees
other than Morgan were involved in any union organizational efforts.
In any event, we find, in agreement with the judge, that, despite the fact
that other employees did not directly engage in any organizational
activity, Morgan nonetheless engaged in protected concerted activity by
sharing the contents of his letter to management, aswdl asby generdly
discussing the possibility of unionization, with other employees.

In agreeing with the judge and with his colleagues that t heRespor+
dent violated Sec. 8(a)(3) and (1) by discharging Morgan, Member
Schaumber notes that, to the extent the judge relied on the Respon-
dent’s hostility toward “unionization” in finding thisvidation, heered.
Employers have aright under Sec. 8(c) of the Act to openly oppose
“unionization”; however, they do not have aright to oppose or intafere
with employees’ Sec. 7 rights, such as the right to organize a union. In
this case, Member Schaumber finds that the Respondent, by making the
statement to Morgan that he should have known there could be no
union, evidenced animus toward Sec. 7 pro-union activitiesin genera
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to adopt the recommended Order as modified and set
forthin full below.®

AMENDED CONCLUSION OF LAW

Substitute the following for paragraph 2 of the judge’s
Conclusions of Law.

“2. Respondent interfered with, restrained and coerced
employees in the exercise of their Section 7 rights, in
violation of Section 8(a)(1) of the Act, by telling en
ployee James Morgan that it would be futile for him to
select a union as his collective-bargaining representative
and by discharging him on June 18, 2002, and thereafter
by failing and refusing to reinstate him.”

AMENDED REMEDY

Having found that the Respondent has engaged in cer-
tain unfair labor practices, we shall order the Respondent
to cease and desist therefrom and to take certain affirma-
tive actions designed to effectuate the purposes and poli-
ciesof the Act.

Specifically, having found that the Respondent dis-
criminatorily discharged employee James Morgan, we
shall order the Respondent to offer him full reinstatement
and to make him whole for any loss of earnings and other
benefits sustained by him as aresult of the Respondent’s
unlawful discrimination against him. These amounts
shall be computed in the manner set forth in F.W. Wool-
worth Co., 90 NLRB 289 (1950), with interest as pre-
scribed in New Horizons for the Retarded, 283 NLRB
1173 (1987).

ORDER

The National Labor Relations Board adopts the rec-
ommended Order of the administrative law judge as
modified and set forth in full below and orders that the
Respondent, TNT Logistics of North America, Inc., Cape
Coral, Florida, its officers, agents, successors, and &-
signs, shall

1. Cease and desist from

(a) Telling employees that it is futile for them to select
aunion astheir collective-bargaining representative.

and toward Morgan’ s specific activities seeking to organize aunion in
particular. Member Schaumber recommends the Board use the term
“Section 7 animus” in lieu of “anti-union animus’ to avoid the kind of
error the judge made here.

2 We have modified the judge’ s Conclusions of Law to more accu
rately conform to the facts of this case and the violations found.

% We have modified the judge’s remedy and recommended Order to
conform to the Board's standard remedial language. We have also
modified the judge’ s recommended Order in accordance with Ferguson
Electric Co., 335 NLRB 142 (2001). Further, in his recommended
Order, the judge inadvertently omitted the date of the Respondent’s
first unfair labor practice. We have therefore modified the recom-
mended Order to reflect that the Respondent' sfirst unfair labor practice
was on June 18, 2002. Finally, we have substituted a new notice.
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(b) Discharging or otherwise discriminating, in regard
to hire, tenure, or other terms or conditions of employ-
ment, against employees because they have engaged in
union and/or other concerted activities protected by the
Act, or to discourage other employees from engaging in
such activities.

(c) In any like or related manner, interfering with, re-
straining, or coercing employees in the exercise of their
Section 7 rights.

2. Take the following affirmative action necessary to
effectuate the policies of the Act.

(a) Within 14 days from the date of this Order, offer
employee James Morgan full reinstatement to his former
position, or, if that position no longer exists, to a substan-
tially equivalent position, without prejudice to his senior-
ity or any other rights or privileges previously enjoyed.

(b) Make employee James Morgan whole for any loss
of earnings and other benefits suffered as a result of the
discrimination against him, in the manner set forth in the
remedy section of this decision.

(c) Within 14 days from the date of this Order, remove
from its files any reference to the unlawful discharge of
employee James Morgan, and within 3 days thereafter,
notify him in writing that this has been done and that the
unlawful discharge will not be used against him in any
way.

(d) Preserve, and within 14 days of a request, or such
additional time as the Regional Drector may alow for
good cause shown, provide at a reasonable place desig-
nated by the Board or its agents, all payroll records, so-
cial security payment records, timecards, personnel k-
cords and reports, and all other records, including an
electronic copy of such records if stored in electronic
form, necessary to analyze the amount of backpay due
under the terms of this Order.

(e) Within 14 days after service by the Region, post at
its facility in Cape Coral, Florida, a copy of the attached
notice marked “Appendix.”* Copies of the rotice, on
forms provided by the Regional Director for Region 12,
after being signed by the Respondent’ s authorized repre-
sentative, shall be posted by the Respondent and main-
tained for 60 consecutive days in conspicuous places
including all places where notices to employees are cus-
tomarily posted. Reasonable steps shall be taken by the
Respondent to ensure that the notices are not dtered,
defaced, or covered by any other material. In the event
that, during the pendency of these proceedings, the Re-

“If this Order is enforced by ajudgment of a United States court of
appeals, the words in the notice reading “ Posted by Order of the Na
tional Labor Relations Board” shall read “ Posted Pursuant to a Judg
ment of the United States Court of Appeals Enforcing an Order of the
National Labor Relations Board.”

spondent has gone out of business or closed the facility
involved in these proceedings, the Respondent shall du-
plicate and mail, at its own expense, a copy of the notice
to all current employees and former employees employed
by the Respondent at any time since June 18, 2002.

Dated, Washington, D.C. November 28, 2003

WilmaB. Liebman, Member
Peter C. Schaumber, Member
Dennis P. Walsh, Member

(SEAL) NATIONAL LABOR RELATIONS BOARD

APPENDIX

NOTICE TO EMPLOYEES
POSTED BY ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we
violated Federal labor law and has ordered us to post and
obey this notice.

FEDERAL LAW GIVESYOU THERIGHT TO

Form, join, or assist aunion

Choose representatives to bargain with us on your
behal f

Act together with other employees for your benefit
and protection

Choose not to engage in any of these protected ac-
tivities.

WE WILL NOT tell employeesthat it isfutile for them to
select a union as their collective-bargaining representa-
tive.

WE WILL NOT discharge or otherwise discriminate, in
regard to hire, tenure, or other terms or conditions of
employment, against employees because they have en-
gaged in union and/or other concerted activities protected
by the National Labor Relations Act, or to discourage
other employees from engaging in such activities.

WE WILL NOT, in any like or related manner, interfere
with, restrain, or coerce employees in the exercise of
their Section 7 rights.

WE WILL, within 14 days from the date of this Order,
offer employee James Morgan full reinstatement to his
former position, or, if this position no longer exists, to a
substantially equivalent position, without prejudice to his
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seniority or any other rights or privileges previously en-
joyed.

WE wILL make employee James Morgan whole for any
loss of earnings and other benefits suffered as aresult of
the discrimination against him, less any net interim eamn-
ings, plusinterest.

WE wiLL, within 14 days from the date of the Board's
Order, remove from our files any reference to the unlaw-
ful discharge of employee James Morgan, and within 3
days thereafter, WE WiLL notify him in writing that this
has been done and the unlawful discharge will not be
used against him in any way.

TNT LOGISTICS OF NORTH AMERICA, INC.

Thomas W. Brudney, Esg., for the General Counsel
John Webb, Esqg., for the Respondent
Mr. James Morgan, for the Charging Party

BENCH DECISION AND CERTIFICATION

STATEMENT OF THE CASE

KELTNER W. LockE, Administrative Law Judge: | heard this
case on April 7, 2003 in Fort Myers, Florida. After the parties
rested, | heard oral argument, and on April 10, 2003, issued a
bench decision pursuant to Section 102.35(a)(1) of the Board's
Rules and Regulations, setting forth findings of fact and con-
clusons of law. In accordance with Section 102.45 of the
Rules and Regulations, | certify the accuracy of, and attach
hereto as“ Appendix A,” the portion of the transcript containing
this decision.! The Remedy, Conclusions of Law, Order and
Notice provisions are set forth below.

REMEDY

Having found that the Respondent has engaged in certain un-
fair labor practices, | find that it must be ordered to cease and
desist and to take certain affirmative action designed to effectu-
ate the policies of the Act, including posting the notice to em-
ployees attached hereto as Appendix B. Additionally, Respon-
dent must offer James Morgan immediate and full reinstate-
ment to his former position, or to a substantially equivalent
position if his former position does not exist, and make him
whole, with interest, for the losses he suffered because of Re-
spondent’s unlawful discrimination against him.

CONCLUSIONS OF LAW

1. Respondent, TNT Logistics of North America, Inc., is an
employer engaged in commerce within the meaning of Section
2(2), (6) and (7) of the Act.

2. Respondent interfered with, restrained and coerced employ-
ees in the exercise of Section 7 rights, in violation of Section
8(a)(1) of the Act, by telling employees on about June 18, 2002
that it would be futile to select a union as their collective—

“The bench decision appears in uncorrected form at pages 249
through 266 of the transcript. The final verdson, after corectionof ord
and transcriptional errors, is attached as Appendix A to this Certifica-
tion.

bargaining representative, by discharging employee James Mor-
gan on about June 18, 2002, and thereafter by failing and refusing
to reinstate him.

3. Respondent discriminated in regard to hire or tenure or terms
or conditions of employment, in violation of Section 8(8)(3) of the
Act, by discharging employee James Morgan on about June 18,
2002, and thereafter by failing and refusing to reinstate him.

4. The acts described in paragraphs 2 and 3 above are unfair la
bor practices affecting commerce within the meaning of Section
2(6) and (7) of the Act.

On the findings of fact and conclusions of law herein, and on
the entire record in this case, | issue the following recommended?

ORDER

1. Respondent, TNT Logistics of North America, Inc., shal
cease and desist from

(a) Informing employees that is futile for themto select aunion
astheir collective-bargaining represantative.

(b) Discharging or otherwise discriminating, in regard to hire,
tenure, or other terms or conditions of employment, against any
employee because that employee engaged in union or other con-
certed activities protected by the Act, or to discourage other em+
ployees from engaging in such protected, concerted activities.

() In any like or related manner —restraining or coercing em-
ployeesin the exercise of the rights guaranteed them by Section 7
of the Act.

2. Take the following affirmative action necessary to effectuate
the policies of the Act.

(a) Offer James Morgan immediate and full reinstatement to his
former position, or to a substantially equivalent position if his
former position does not exist, and make him whole, with interest,
for al losses he suffered because Respondent unlawfully dis-
charged him on about June 18, 2002.3

(b) Preserve and, on request, make available to the Board or its
agents for examination and copying, all payroll records, socia
security payment records, timecards, personnel records and re-
ports, and all other records necessary to analyze the amount of
backpay due under the terms of this Order.

(c) Post at its facilitiesin Jacksonville and Cape Coral, Florida,
and at all other places where notices customarily are posted, cop-
ies of the attached notice marked “ Appendix B.”* Copies of the
notice, on forms provided by the Regiona Director for Region 12,
after being signed by the Respondent’ s authorized representative,
shall be posted by the Respondent immediately upon receipt and
maintained for 60 consecutive days in conspicuous places includ-
ing al places where notices to employees customarily are posted.

2Ifno exceptions arefiled as provided by Section 102.46 of the Board's
Rules and Regulations, these findings, conclusions, and recommended
Order shall, as provided in Section 102.48 of the Rules, be adopted by the
Board, and al objections to them shall be deamed waved for dl puposes

3Backpaty shall be computed in the manner prescribed in F.W.\Wod-
worth Co., 90 NLRB 289 (1950), with interest as set forth in NewHaizons
for the Retarded, 283 NLRB 1173 (1987).

41f this Order is enforced by a Judgment of the United States Court
of Appeals, the words in the notice reading “ Posted By Order of the
National Labor Relations Board” shall read, “Posted Pursuant To a
Judgment of the United States Court Of Appeals Enforcing an Order of
the National Labor Relations Board.”
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Reasonable steps shall be taken by the Respondent to ensure that
the notices are not atered, defaced, or covered by any other mate-
rial.

(d) Notify the Regional Director in writing within 20 days
from the date of this Order what steps the Respondent has taken
to comply.

APPENDIX A

This decision isissued pursuant to Section 102.35(a)(10) and
Section 102.45 of the Board's Rules and Regulations. | find
that Respondent discharged its employee James Morgan in
violation of Section 8(8)(3) and (1) of the National Labor Rela-
tions Act, as aleged in the Complaint, because Morgan en-
gaged in union activities protected by the Act.

PROCEDURAL HISTORY

This case began on June 20, 2002, when James Morgan, whom
I will call “Morgan” or the “Charging Party,” filed hisinitial un-
fair labor practice charge in this proceeding. On June 21, 2002,
the Charging Party served this charge on TNT Logistics of North
America, Inc., which | will call the “Respondent.”

The Charging Party amended this charge on October 18, 2002.
On October 23, 2002, after investigation of the charge, the Re-
giona Director of Region 12 of the National Labor Relaions
Board issued a Complaint and Notice of Hearing, which | will call
the“Complaint.” In issuing this complaint, the Regiond Director
acted on behalf of the General Counsel of the Board, whom | will
refer to asthe “General Counsel” or as the “ government.”

ADMITTED ALLEGATIONS

Based on the admissions in Respondent’s Answer, | find that
the Charging Party filed and served the original and amended
unfair labor practice charges as aleged in the Complaint.

Further, based on Respondent’s admissions, | find that at all
material times, Respondent has been a Delaware corporation en-
gaged in commerce within the meaning of the National Labor
Relations Act. Respondent is engaged in the transportation of
goods, and has offices and places of businessin various locations,
including Jacksonville, Florida and Cape Coral, Florida.

Respondent has admitted, and | find, that the following indi-
viduals are its supervisors and agents within the meaning of
Sections 2(11) and 2(13) of the Act, respectively: Contract
Manager Alan Tishman; Senior Supevisor Michael Bridges,
Assistant Supervisor Patrick Callahan.

Respondent has a contract with Home Depot to provide truck-
ing servicesfor its store, and Respondent has an office inside the
Home Depot store in Cape Coral, Florida. Two of Respondat's
supervisors, Bridges and Callahan, work in this office. The other
supervisor mentioned in the Complaint, Contract Manager Tish-
man, represents Respondent in dealings with Home Depot con-
cerning this contract.

Because Respondent’ s supervisors had office space insidethe
Home Depot store itsdlf, the Charging Party could report for work
by going to the Home Depot store. Respondent has admitted, and
| find, that it discharged the Charging Party on about June 18,
2002. However, Respondent has denied that it acted with unlaw-
ful motivation or in violation of the Act.

UNFAIR LABOR PRACTICE ALLEGATIONS

The Charging Party began work for Respondent in 1999, as a
transport driver assigned to Respondent’s New castle, Pennsy|-
vaniafacility. A loca of the International Brotherhood of Team
sters represented the Respondent’ s drivers at thislocation. Mor-
gan belonged to this union and served on its negotiating commit-
tee.

Morgan requested and received a transfer to Respondent’s fa
cility at Fort Myers, Florida. Respondent’s drivers assgnedtothis
facility are not represented by any union.

In May 2002, two incidents occurred in connection with Mor-
gan's performance of hisjob duties. Thefirst took place on May
17, when 11 pallets of paving stones (“ pavers’) fell off the truck
he was driving. Management later estimated that this incident cost
it $924.80.

On May 22, 2002, Morgan left mortar mix outside a customer’s
facility. Rainfell onthemix, ruining it. Morgan testified thet the
customer had given permission for the mix to be left outside.
Management later estimated that this incident caused a loss of
$258.

Morgan, who had been a Teamsters business agent and organ-
izer at one time, decided to try to get his fellow employees inte-
ested in union representation at the Fort Myers facility. When
asked when he began this effort, Morgan gave the following tes-
timony:

About the end of May, actually it was before that but at the
end of May | got serious about it because. . .having beenin
an organizing position in the union | know that when you
start stretching things out and if you don’t hit real quick
with an organizing campaign since retaliatory things can
happen by the company. They usually want to quelch an
organizing drive by firing the lead man in the organizing
drive and that puts a stop to the whole organizing drive ei-
ther through suspect or through rumor mill.

Morgan’ s testimony that he “got serious’ about union organiz-
ing in late May 2002 warrants careful examination. Typicdly,in
aunion organizing campaign, one or more employees will obtain
authorization cards from a particular union and then ask other
employees to sign them. Union officials and supporters devote
considerable time and energy to these solicitations because, to
obtain a Board—conducted election, they must demonstrate to the
Board that at least 30 percent of the employees in the contem-
plated unit desire an election. See Statements of Procedure Sec-
tion 101.18(a).

Curiously, the present record does not indicate that Morgan
asked any employees to sign anything to demondrate ther interest
inan election. Asaformer Teamsters business agent and organ-
izer, Morgan would be well aware of the Board's “showing of
interest” requirement. Indeed, he testified of the need to “hit real
quick” in an organizing drive.

A union organizer conscious of the need for speed presumably
would be trying to obtain employee signatures on authorization
cards as expeditiously as possible. Therefore, it israther puzing
that the evidence does not depict Morgan soliciting such signa
tures.

For that matter, the record does not establish that Morgan ob-
tained blank authorization cards from any specific union or spoke
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to employees about the advantage of joining any specific union.
In the absence of any evidence that Morgan tried to obtain the
requisite showing of interest, it is difficult to accept at face value
his testimony that he “got serious’ about union organizing in late
May 2002.

Asthe quoted excerpt of Morgan’s testimony demondrates, he
considered speed desirable to reduce the risk of employer retalia
tion “by firing the lead man in the organizing drive...” In the
present case, Morgan was clearly the “lead man in the organizing
drive.” Infact, the evidence indicates he may have been the only
person involved in the organizing drive. Morgan's testimony
leads to the conclusion that, because of his past experience in
union organizing, he was concerned that Respondent might retali-
ate against him.

It is difficult to square such testimony with Morgan’s next ac
tion, sending aletter to management announcing his involvement
in union activities. Morgan dated the letter June 12, 2002 and sent
copies of it to management by fax and regular mail. He also asked
another person to deliver a copy of it by hand.

Morgan addressed the | etter to Respondent’ s contract maneger,
Alan Tishman, and to Supervisor Michael Bridges. The letter
states, in all capital letters, asfollows:

THIS LETTER SERVES AS NOTICE TO TNT MANAGEMENT OF MY
INTENTIONS ALONG WITH OTHER TNT EMPLOYEES TO FORM A
UNION TO NEGOTIATE WITH MANAGEMENT FOR WAGES, BENE-
FITS, AND WORKING CONDITIONS UNDER THE NATIONAL LABOR
RELATIONS ACT (SECTION 7). BY ORGANIZING THE UNION WE
ARE PROTECTED FROM EEING FIRED, DISCIPLINED, CUTS IN
HOURS OR LAY OFF UNDER EMPLOY ER UNFAIR LABORPRACTICE
SECTION 8A(1). [siC]

WE THINK THAT OUR FUTURE AND THE FUTURE OF THE COM-
PANY WILL BE A BETTER ONE FORALL OF USWHEN WE HAVE
THE RIGHTS, RESPONSIBILITIES, AND THE NECESSARY CHANGES
OUR UNION WILL BRING. WE DO NOT WANT TO GIVE YOU AN-
OTHER CHANCE TO BE BETTER BOSSES, TO BE NICER TO USAND
TO MAKE BETTER DECISIONS FOR US.  CERTAINLY, WE WANT
YOU TO BE NICER, TO BE BETTER LISTENERS AND COMMUNICA-
TORS, BUT WE ARE NO LONGERPREPARED TO LET YOUHAVEALL
THE REAL DECISION—MAKING POWER! WE HAVE BEEN BURNED
TO [sIC] MANY TIMES WE WILL GIVE YOU A GHANCE;
HOWEVER, TO BE OUR PARTNERS IN A TRULY NEW ERA THAT
WILL BEGIN HERE RIGHT AFTER THE UNION IS CERTIFIED.

Morgan placed a copy of this letter in an envelope, gaveit to
a person employed by Home Depot as a delivery on—call coor-
dinator with areguest that this coordinator deliver it to Respon-
dent’ s supervisor, Mike Bridges. The Home Depot coordinator,
Len Reynolds, testified that he did not open the envelope and
did not know the contents of the letter when he delivered it.
Reynolds gave it to Bridges on June 13 or 14, 2002.

Morgan also sent copies of this letter to Respondent’s man-
agement by other means. He mailed it to Respondent on June 13,
2002 and early Friday morning, June 14, 2002, he transmitted a
copy to management by facsimile.

Also on Friday, June 14, Morgan was involved in another inci-
dent resulting in aloss to Respondent. When he tried to move

some Home Depot merchandise, a birdbath, it fell and broke.
Respondent later estimated the value of this merchandise at $32.

On Monday morning, June 17, Contract Manager Tishman sent
an email to a number of other management personnel. One copy
went to Respondent’ s labor and employment director, Jack Welh.
Tishman's email stated as follows:

One of our drivers, James Morgan, #124004, has had
the following cargo claims in the last month. He was is-
sued a verbal warning on 5-27 after the second incident,
he had the third on Friday 6-14. Would this be sufficient
for termination?

5-17-02, store 255, pavers not adequately secured, lost
load of 11 pdlets. Claim $924.80.

5122-02, store 280, left mortar mix outside without au-
thorization was rained on. Claim $256.00

6-14-02, store 273, bird bath, repositioned load, it fell off
truck. Claim $32.00.

The same day, Labor and Employment Director Webb re-
sponded to Tishman’s email with the following questions:

You tell me. Have you terminated drivers from your con-
tract in the past for similar issues?

After reviewing Morgan’'s work history, Webb agreed with
the recommendation to discharge him. A June 18, 2002 |etter
to Morgan from Contract Manager Tishman memoriaized that
decision. It stated:

On Friday, June 14th, while scheduled at Home Depot
#273, you caused a cargo claim when you repositioned your
load, did not properly secure it properly [sic], and a bird-
bath fell off the truck. Thisisyour third cargo claim in the
last 4 weeks. They are asfollows:

May 17, 2001 [sic] at Store 255, pavers were not ade-
quatdy <wcured, 11 pallets fell from truck. Claim Total
$924.80 May 22, 2001 [sic] at Store 280, mortar mix left
outside without authorization, mix was rained on. Claim
Total $258.00 June 14, 2001 [sic] at Store 273, birdbath,
repositioned load, it fell off the truck. Claim Total: $32.00

Based on the frequency and number of claims, your
employment with TNT is terminated effective immediately
due to unsatisfactory job performance. It is expected that
you will turn in all Company property and equipment in
your possession.

Although the letter referred to each of the “cargo claims’ as
arising in 2001, the record makes clear that these were inadver-
tent errors.

Supervisor Callahan gave this termination notice to Morgan
around 4:00 or 5:00 p.m. on June 18, 2002. Morgan testified
that before he received this letter, when he and Callahan were
walking back towards Callahan’s office, they had a conversa-
tion. No one else was close enough to hear it.

According to Morgan, he asked the supervisor, “What are
you basically calling me in for?” Morgan then added, “Is this
involving some discipline?’

When Callahan acknowledged that the meeting concerned
discipline, Morgan asserted that he had a Weingarten right to
representation during the disciplinary inteview. See generally
NLRB v. J. Weingarten, Inc., 420 U.S. 251 (1975); Epilepsy
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Foundation of Northern Ohio, 331 NLRB No. 92 (July 10,
2000). Callahan replied that they could delay the meeting
while Morgan got a “witness.” Morgan then indicated that he
did not want to find someone, adding “I don't want to wait.
I’m going to file Labor Board charges because | think this is
about union activity, and we're trying to form a union and this
iswhat thisisall about.”

According to Morgan, Callahan told him, “You know you
can't have a union here because TNT has a contract with Home
Depot that says that unions are disallowed in the operation and
they would lose their contract.” Morgan replied, “That'sirrele-
vant, has nothing to do with me.. .where did you ever read
that?” Morgan quoted Callahan as responding “Well, | didn’t
read it verbatim but | know that that’ s the policy they have.”

Callahan testified both before and after Morgan took the wit-
ness stand, but did not specifically deny making these state-
ments which Morgan attributed to him. | credit Morgan's un-
contradicted testimony and find that Callahan did tell him “you
can’t have a union here because TNT has a contract with Home
Depot that says that unions are disallowed in the operation and
they would lose their contract.”

Complaint paragraph 4 alleges that on or about June 18,
2002, Respondent, by Patrick Callahan, at its location at the
Home Depot store in Cape Coral, Florida, told its employees
that it would be futile to select a union as their collective bar-
gaining representative. That alegation arises from Callahan’s
statement that “you can’'t have a union here” because of Re-
spondent’ s contract with Home Depot.

Employees reasonably would understand Callahan's state-
ment to mean that if they chose union representation it would
put Respondent in breach of its contract with Home Depot and
would result in the cancellation of the contract. Although Cal-
lahan did not explain what would happen should Respondent
lose its contract with Home Depot, employees reasonably
would conclude that the loss of the contract would result in the
loss of jobs.

Such a conclusion is particularly reasonable considering that
Respondent located its offices in Home Depot stores. Should
Respondent lose its contract with Home Depot, it would in all
likelihood lose those offices as well. | find that Callahan’'s
comment interfered with, restrained and coerced employees in
the exercise of Section 7 rights.

Respondent stated in oral argument that Callahan had never
seen Respondent’s contract with Home Depot. It appears that
Respondent’s counsel is arguing, in essence, not only that Cal-
lahan did not know what he was talking about, but also that
Callahan’ s ignorance of this contract was obvious from his own
words. In other words, Callahan’s statement must be consid-
ered self—evident speculation lacking the power to discourage
anyone from supporting a union.

The problem with Respondent’s argument is that people
speaking from ignorance often do so convincingly. Moreover,
when a manager makes a statement predicting harm if employ-
ees choose union representation, the burden falls on the en-
ployer to show that objective facts support the statement. The
absence of supporting facts does not take the sting out of an
8(a)(1) violation. Just the opposite isthe case.

As already noted, Callahan worked in an office right in the
Home Depot store and his duties involved satisfying this cus-
tomer. Thus, it would be reasonable to assume that he pos-
sessed a good working knowledge of the contract he was effec-
tuating. There was no obvious reason to doubt his statement.

In oral argument, Respondent also contended that when Cal-
lahan told Morgan that Respondent’s contract with Home De-
pot disallowed unions, Callahan was only speaking on behalf of
Home Depot. However, Respondent has admitted that Calla-
han isits supervisor and agent. Therefore, Callahan’s statement
is imputable to Respondent and | conclude that Respondent
thereby violated Section 8(a)(1) of the Act.

After Callahan made this statement, he and Morgan went
into his office, where Supervisor Michael Bridges was waiting.
Bridges handed Morgan the letter, signed by Tishman, stating
that Morgan had been discharged.

The Complaint alleges that Respondent violated Sections
8(a)(3) and (1) of the Act by discharging Morgan. Inanalyzing
these allegations, | will follow the framework established by
the Board in Wright Ling 251 NLRB 1083 (1980), enfd. 662
F.2d 899 (1st Cir. 1981), cert. denied 455 U.S. 989 (1982).
Under Wright Line the General Counsel must establish four
elements by a preponderance of the evidence. First, the gov-
ernment must show the existence of activity protected by the
Act. Second, the government must prove that Respondent was
aware that the employees had engaged in such activity. Third,
the General Counsel must show that the alleged discriminatees
suffered an adverse employment action. Fourth, the govern-
ment must establish a link, or nexus, between the employees
protected activity and the adverse employment action.

In effect, proving these four elements creates a presumption
that the adverse employment action violated the Act. To rebut
such a presumption, the respondent bears the burden of show-
ing that the same action would have taken place even in the
absence of the protected conduct. Wright Line, 251 NLRB
1083, at 1089. See dso Manno Electric, Inc., 321 NLRB 278,
280 at fn. 12 (1996).

Clearly, the evidence satisfies the first Wright Line criterion
Notwithstanding my concern that Morgan's testimony may
have exaggerated his union activity, this testimony is uncontra-
dicted. Crediting it, | find that Morgan spoke with other em-
ployees about working conditions and about organizing a wn-
ion. Indeed, he even read his June 12, 2002 letter to another
employee over the two—way radio.

The record also establishes the second Wright Line element.
Morgan described his union activity in a letter, and the Home
Depot on—call coordinator, Len Reynolds, gave a copy to Sui-
pervisor Bridges on June 13 or 14, 2002. Moreover, Morgan
faxed a copy to management early on June 14, 2002.

Further, the government has proven the third Wright Line
element. Respondent discharged Morgan and discharge cer-
tainly constitutes an adverse employment action.

The General Counsel also must establish a link between the
discharged employee's protected activity and the adverse en-
ployment action. Callahan’s violative statement, that Respon-
dent’s contract with Home Depot disallowed unions, provides
some evidence of hostility towards unionization.
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Moreover, the timing of the discharge also suggests a con-
nection between Morgan's protected activity and the decision
to terminate his employment. Clearly, when Morgan faxed his
letter to Respondent early on Friday, June 14, 2002, manage-
ment had not yet made a decision to discharge him. Indeed, the
Respondent’s emails, in evidence as General Counsel’s Exhibit
3, establish that on Monday morning, June 17, 2002, manage-
ment spent a substantial amount of time considering whether to
sever this employment relationship.

When management discharged Morgan on June 18, only four
days had elapsed from the time Morgan faxed to Respondent
the letter announcing his union activities. The timing of the
discharge and Callahan’s unlawful statement, considered -
gether, satisfy the fourth Wright Line element.

Because te General Counsel has satisfied all four Wright
Line criteria, it falls upon Respondent to establish that it would
have taken the same action against Morgan in any event, even
if he had not engaged in protected activity. In Lampi LLC, 327
NLRB 222 (1998), the Board described how a respondent could
satisfy this burden:

To establish an affirmative defense under Wright Line to
a discriminatory discharge allegation, an employer must do
more than show that it had reasons that could warrant dis-
charging the employee in question. It must show by a pre-
ponderance of the evidence that it would have done so even
if the employee had not engaged in protected activities. In
assessing whether the Respondent has established this de-
fense regarding [the alleged discriminateg’s] discharge, we
do not rely on our views of what conduct should merit dis-
charge. Rather we look to the Respondent’s own documen-
tation regarding [the alleged discriminatee’ s| conduct, to its
“Personnel Policy” handbook, and to the evidence of how it
treated other employees with recorded incidents of disd-
pline.

327 NLRB at 322-323.

Although Respondent’s personal policy handbook — if one
exists —is not in evidence, testimony suggests that Respondent
had a progressive discipline system in which an employee's
first offense drew an oral warning, a second offense resulted in
a written warning, and a third offense resulted in discharge.
However, the ecord aso indicates that Respondent did not
apply this policy consistently in all cases.

Indeed, Supervisor Callahan admitted that he did not give an
oral warning for every first infraction. His testimony suggests
that he considered it difficult to retain good drivers and there-
fore did not impose any discipline for first offenses he consid-
ered minor. Callahan’s departure from the Respondent’ s disd-
plinary policy makes it more difficult to determine whether
Respondent treated Morgan more severely than other employ-
ees with similar work records.

Respondent bears the burden of presenting evidence that it
treated Morgan no differently from the way it treated other
employees in similar circumstances. It has not presented such
evidence. Indeed, with the exception of one exhibit, Respon-
dent did not proffer any documents to establish how it disa-
plined, or did not disdpline, employees with work problems
similar to Morgan's.

The General Counsel has introduced into evidence personnel
records, subpoenaed from Respondent, concerning how Re-
spondent imposed discipline. There are not enough of these
records in evidence to discern a patern, but to the extent they
demonstrate anything about Respondent’s personnel practices,
they do not support a finding that Respondent would have dis-
charged Morgan in any event.

It cannot be disputed that Morgan had displayed some seri-
ous problems. Within a 30—day period, three incidents involv-
ing Morgan had cost Respondent more than $1200. However,
the evidence falls short of demonstrating that Morgan was to
blame for these losses, and he maintained that he was not.

The record in this case does not indicate that Respondent
conducted any sort of investigation to determine how much
blame should be ascribed to Morgan and how much to other
factors. To the extent the evidence allows a conclusion, it g-
pears that management “let slide” the first two of the three inci-
dents rather than imposing discipline in accordance with its
official procedure.

The fact that Respondent took no dramatic action regarding
the first two incidents — which cost it more than $1200 — but
discharged Morgan after the third incident — which cost it only
$32 —is difficult to explain except for the fact that management
had become aware of Morgan’s wnion activities right before it
decided to discharge him.

Respondent asserted in oral argument that Morgan sent man-
agement the letter announcing his union ativities so that he
could forestall disciplinary action against him. Perhaps. How-
ever, his motivation for engaging in protected activity is not
relevant, and does not provide a defense.

In applying the Wright Line standards, | do not sit in judg
ment of Morgan's merit as an employee or substitute my own
standards for those established by the Respondent. Rather, |
only must determine whether Respondent has demonstrated that
it would have discharged Morgan even in the absence of pro-
tected activity.

The General Counsel has established all four Wright Line
elements. This raises a rebuttable presumption of unlawful
motivation. | conclude that Respondent has not rebutted the
presumption. Therefore, | recommend that the Board find that
Respondent violated Section 8(a)(3) and (1) of the Act, as d-
leged in the Complaint.

When the transcript of this proceeding has been prepared, |
will issue a Certification which attaches as an appendix the
portion of the transcript reporting this bench decision. This
Certification also will include provisions relating to the Con-
clusions of Law, Remedy, Order and Notice. When that Certi-
fication is served upon the parties, the time period for filing an
appeal will begin to run.

Throughout this hearing counsel have demonstrated great
professionalism and civility, which | truly appreciate. The
hearing is closed.

BENCH DECISION

00249
(Time Noted: 3:40 p.m.)
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ADMINISTRATIVE LAW JUDGE LOCKE: On the re
cord.

This decision is issued pursuant to Section 102.3(5)(a)(10)
and Section 102.4(5) of the Board’ s Rules and Regulations.

| find that Respondent discharged its employee, James Mor-
gan, in violation of Section 8(a)(3) and (1) of the Nationa La
bor Relations Act, as alleged in the complaint, because Morgan
engaged in union activities protected by the Act.

PROCEDURAL HISTORY

This case began on June 20, 2002, when James Margan,
whom | will call Morgan or the Chargng Party, filed his initial
unfair labor practice charge in this proceeding.

On June 21, 2002, the Charging Party served this charge on
TNT Logistics of North America, Inc., which | will cadl the
Respondent. The Charging Party amended this charge on Oc-
tober 18, 2002. On October 23, 2002, after investigation of the
charge, the Regiona Director of Region 12 of the National
Labor Relations Board issued a complaint and Notice of Hear-
ing, which | will cal the complaint.

In issuing this complaint, the Regional Director acted on be-
half of the General Counsel of the Board, whom | will refer to
as the General Counsel or as the Government.

ADMITTED ALLEGATIONS
Based on the admissions in Respondent’ s answer, | find that
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the Charging Party filed and served the original and amended
unfair labor practice charges as aleged in the complaint. Fur-
ther, based on Respondent’s admissions, | find that at all times
material, Respondent has been a Delaware corporation engaged
in commerce within the meaning of the National Labor Rela
tions Act. Respondent is engaged in the transportation of
goods, and has offices and places of business in various loca
tions, including Jacksonville, Florida, and Cape Coral, Florida.

Respondent has admitted and | find that the following indi-
viduals are its supervisors and agents within the meaning of
Sections 2(11) and 2(13) of the Act, respectively: Contract
M anager Alan Tishman, Senior Supervisor Michagl Bridges,
Assistant Supervisor Patrick Callahan.

Respondent has a contract at Home Depot to provide curtain
services for its store, and Respondent has an dfice inside a
Home Depot store in Cape Coral, Florida. Two of Respon-
dent’s supervisors, Bridges and Callahan, work in this office.
The other supevisor mentioned in the complaint, Contract
Manager Tishman, represents Respondent in dealings with
Home Depot concerning this contract.

Because Respondent’s supervisors had office space inside
the Home Depot store, itself, the Charging Party could report
for work by going to the Home Depot store. Respondent has
admitted and | find that it discharged the Charging Party on

00251

about June 18, 2002; however, Respondent has denied that it
acted with unlawful motivation or in violation of the Act.
UNFAIR LABOR PRACTICE ALLEGATIONS
The Charging Party began work for Respondent in 1999 asa
transport driver assigned to Respondent’s New Castle, Penn-

sylvania, facility. A loca of the International Brotherhood of
Teamsters represented the Respondent’ s drivers at this location.
Morgan keonged to this Union and served on its negotiating
committee.

Morgan requested and received a transfer to Respondent’s
facility at Fort Myers, Florida. Respondent’s drivers assigned
to this facility are not represented by any union. In May 2002,
two incidents occurred in connection with Morgan’s perform-
ance of hisjob duties. The first took place on May 17th, when
11 pallets of paving stones, pavers, fell off the truck he was
driving. Management later estimated that this incident cost
$924.80.

On May 22, 2002, Morgan left mortar mix outside a cus-
tomer’s facility. Rain fell on the mix, ruining it. Morgan testi-
fied that the customer had given permission for the mix to be
left outside. Management later estimated that this incident
caused the lost of $258.00.

Morgan, who had been a Teamsters business agent and or-
ganizer at one time, decided to try to get his fellow employees
interested in union representation at the Fort Myers
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facility. When he began this effort, Morgan gave the following
testimony, “About the end of May, actualy, it was before that,
but at the end of May, | got serious about it. Because, having
been in an organizing position in the Union, | know that when
you start stretching things out and if you don't get real quick
with an organizing campaign, there's retaliatory things can
happen by the company. They usually want to crush an orga-
nizing drive by firing the lead man in the organizing drive, and
that puts a stop to the whole organizing drive, either through
suspect or through rumor mill.”

Morgan's testimony that he got serious about union orga
nizing in May 2002 warrants careful examination. Typically, in
a union organizing campaign, one or more employees will db-
tain authorization cards from a paticular union and then ask
other employees to sign them. Union officials and supporters
devote considerable time and energy to these solicitations, be-
cause to obtain a Board conducted election, they must demon-
strate to the Board that at least 30 percent of the employeesin
the contemplated unit desire an election. See Statements of
Procedures, Section 101.1(8)(a).

Curiously, the present record does not indicate that Morgan
asked any employees to sign anything to demonstrate their
interest in an election. As a former Teamster business agent
and aganizer, Morgan would be well aware of the Board's
showing of interest requirement. hdeed, he testified of the
need to
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hit real quick in an organizing drive.

A union organizer conscious of the need for speed pre-
sumably would be trying to obtain employees signatures on
authorization cards as expeditiously as possible. Therefore, itis
rather puzzling that the evidence does not depict Morgan solic-
iting such signatures. For that matter, the record does not es-
tablish that Morgan obtained blank authorization cards from
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any specific union or spoke to employees about the advantage
of joining any specific union.

In the absence of any evidence that Morgan tried to obtain
the requisite showing of interest, it is difficult to accept at face
value his testimony that he got serious about union organizing
in late May 2002.

As the quoted excerpt of Morgan’s testimony demonstrates,
he considered speed desirable to reduce the risk of employer
retaliation by, “by firing the lead man in the organizing drive.”
In the present case, Morgan was clearly the lead man in the
organizing drive. In fact, the evidence indicates that he may
have been the only person involved in the organizing drive-
Morgan’s testimony leads to the conclusion that because of his
past experience in union organizing, he was concerned that
Respondent might retaliate against him.

It is difficult to square such testimony with Morgan’s next
action, sending a letter to Management announcing his n-
volvement in union activities. Morgan dated the letter
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June 12, 2002, and sent copies of it to Management by fax and
regular mail. He also asked another person to deliver a copy of
it by hand.

Morgan addressed the |etter to Respondent’s contract man-
ager, Alan Tishman, and his supervisor, Michael Bridges. The
letter states, in all capital |etters, asfollows:

“This letter serves as notice to TNT Management of my in-
tentions, along with other TNT employees, to form a union, to
negotiate with Management for wages, benefits, and working
conditions, under the National Labor Relations Act, Section
VII.

“By organizing the union, we are protected from being fired,
disciplined, cuts in hours, or layoff, under Employer Unfair
Labor Practice, Section 8(a)(1). We think that our future and
the future of the company will be a better one for all of us when
we have the rights, responsibilities, and the necessary changes
our union will bring.

“We do not want to give you another chance about this, to be
nicer to us and to make better decisions for us. Certainly, we
want you to be nicer, to be better listeners and communicators,
but we are no longer prepared to let you have all the rea deci-
sion—-making power. We have been burned too many times.
We will give you a chance, however, to be our partners in a
truly new erathat will begin here right after the union is certi-
fied.

Morgan placed a copy of thisletter in an envelope, gave it
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to a person employed by Home Depot as a deliver on—cdl co-
ordinator, with a request that this coordinator deliver it to Re-
spondent’ s supervisor, Mike Bridges. The Home Depot coor-
dinator, Ben Reynolds, testified that he did not open the enve-
lope and did not know the contents of the letter when he deliv-
ered it. Reynolds gaveit to Bridges on June 13 or 14, 2002.
Morgan also sent copies of this letter to Respondent’s Man-
agement by other means. He mailed it to Respondent on June
13, 2002, and early Friday morning, June 14, 2002, he transmit-
ted a copy to Management by facsimile. Also on Friday, June

14, Morgan was involved in another incident resulting in a loss
to Respondent. When he tried to move some Home Depot
merchandise, a bird bath, it fell and broke. Respondent later
estimated the value of this merchandise at $32.

On Monday morning, June 17, Contract Manager Tishman
sent an email to a number of other Management personnel.
One copy went to Respondent’ s Labor and Employment direc-
tor, Jack Webb. Tishman's email stated as follows, “One of
our drivers, James Morgan, Number 124004, has had the fol-
lowing cargo claims in the last month. He was issued a verbal
warning on 5/27 and for the second incident. He had the third
on Friday, 6/14. Will this be sufficient for termination?
5/17/02, Store 255, papers not adequately secured, lost load of
11 pdlets, claim $924.80.
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5/22/02, Store 280, left mortar mix outside without authoriza-
tion, was rained on, claim $256. 6/14/02, Store 273, bird bath,
repositioned load, it fell of truck, claim $32.”

The same day, Labor and Employment Director Webb re-
sponded to Tishman’s email with the following questions, “Y ou
tell me? Have you terminated drivers from your contract in the
past for similar issues?’

After reviewing Morgan’'s work history, Webb agreed with
the ecommendation to discharge him. A June 18, 2002, letter
to Morgan from Contract Manager Tishman memorialized that
decision. it stated, “On Friday, June 14th, while scheduled at
Home Depot Number 273, you caused a cargo claim when you
repositioned your load, did not properly secureit properly, and
a hird bath fell off the truck. This is your third cargo claim in
the last four weeks. They are as follows. May 17, 2001, at
Store 255, papers were not adequately secured, 11 pallets fell
from truck, claim total $924.80. May 22, 2001, at Store 280,
mortar mix left outside without authorization, mix was rained
on, claim total $258.00. June 14, 2001, at Store 273, bird bath,
repositioned load, and #ll off the truck, claim total $32.00.
Based on the frequency and number of claims, your employ-
ment with TNT is terminated effective immediately due to un-
satisfactory job performance. It is expected that you will turn
inal company property and equipment in your possession.”

Now, although the letter referred to each of the cargo
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claims as arising in 2001, the record makes clear that these
were inadvertent errors. Supervisor Callahan gave this termina
tion notice to Morgan around 4:00 or 5:00 p.m., on June 18,
2002. Morgan testified that before he received this letter, when
he and Callahan were waking back toward Callahan's office,
they had a conversation. No one else was close enough to hear
it.

According to Morgan, he asked the supervisor, “What are
you basically calling me in for?” Morgan then added, “Is this
involving some discipline?” When Callahan acknowledged
that the meeting concerned disdpline, Morgan asserted that he
had a Weingarten right to representation during the disciplinary
interview. See generally NLRB v. J. Weingarten, Inc., 420
U.S. 251 (1975), Epilepsy Foundation of Northern Ohio, 331
NLRB #92 (July 10, 2000).



10 DECISIONS OF THE NATIONAL LABOR RELATIONS BOARD

Callahan replied that they could delay the meeting while
Morgan got a witness. Morgan then indicated that he did not
want to find someone, adding, “I don’t want to wait. 1’m going
to file Labor Board charges, because | think this is about union
activity and we're trying to form a union, and this is what this
isall about.”

According to Morgan, Callahan told him, “You know you
can’t have a union here because TNT has a contract with Home
Depot that says that unions are disallowed in the operation and
they would lose their contract.”
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Morgan replied, “That's irrelevant, has nothing to do with
me. Where did you ever read that?’

Morgan quoted Callahan as responding, “Well, | didn’t read
it verbatim, but | know that that’s the policy they have.”

Callahan testified both before and after Morgan took the wit-
ness stand, but did not specifically deny making these state-
ments which Morgan attributed to him. | credit Morgan's un-
contradicted testimony and find that Callahan did tell him,
“You can't have a union here because TNT has a contract with
Home Depot that says that unions are disallowed in the opera-
tion and they would lose their contract.”

Complaint Paragraph 4 dleges that on or about June 18,
2002, Respondent, by Patrick Callahan, at its location at the
Home Depot store in Cape Coral, Florida, told its employees
that it would be futile to select a union as their collective bar-
gaining representative. That alegation arises from Callahan’s
statement that, “You can't have a union here,” because of Re-
spondent’ s contract with Home Depot.

Employees reasonably would understand Callahan's state-
ment to mean that if they chose union representation, it would
put Respondent in breach of its contract with Home Depot, and
would result in the cancellation of the contract. Although Cal-
lahan did not explain what would happen should Respondent
lose its contract with Home Depot, employees reasonably
would conclude that the loss of the contract would result in the
loss of jobs.
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Such a conclusion is particularly reasonable considering that
Respondent located its offices in Home Depot stores.  Should
Respondent lose its contract with Home Depot, it would in all
likelihood lose those dfices as well. | find that Callahan's
comment interfered with, retrained, and werced employees in
the exercise of Section VII rights.

Respondent stated in oral argument that Callahan had never
seen Respondent’ s contract with Home Depot. It appears that
Respondent’s counsel is arguing, in essence, not only that Cal-
lahan did not know what he was talking about, but also that
Cadlahan’ s ignorance of this contract was obvious from his own
words. In other words, Callahan’'s statement must be consid-
ered self—evident speculation, lacking the power to discourage
anyone from supporting a union.

The problem with Respondent’s argument is that people
speaking from ignorance often do so convincingly. Moreover,
when a manager makes a statement predicting harm if employ-
ees choose union representation, the burden falls on the Bm-

ployer to show that objective facts support the statement. The
absence of supporting facts does not take the sting out of an
8(a)(12) violation. Just the oppositeis the case.

As already noted, Callahan worked in an office right in the
Home Depot store and its duties involved satisfying its cus-
tomer. Thus, it would be reasonable to assume that he pos-
sessed a good working knowledge of the contract he was
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effectuating. There was no obvious reason to doubt his state-
ment.

In oral argument, Respondent also contended that when Cal-
lahan told Morgan that Respondent’s contract with Home De-
pot disallowed unions, Callahan was only speaking on behalf of
Home Depot. However, Respondent has admitted that Calla
han is a supervisor and agent. Therefore, Callahan’s statement
is imputable to Respondent, and | conclude that Respondent
thereby violated Section 8(a)(1) of the Act.

After Callahan made this statement, he and Morgan went
into his office, where Supervisor Michael Bridges was waiting.
Bridges handed Morgan the letter signed by Tishman, stating
that Morgan had been discharged.

The complaint alleges that Respondent violated Sections
8(a)(3) and (1) of the Act by discharging Morgan. In analyzing
these alegations, | will follow the framework established by
the Board in Wright Line, 251 NLRB 1083 (1980), enfd. 662
F.2d 899 (1st Cir. 1981), cert. denied 455 U.S. 989 (1982).

Under Wright Line, the General Counsel must establish four
elements by a preponderance of the evidence. First, the Gov-
ernment must show the existence of activity protected by the
Act. Second, the Government must prove that Respondent was
aware of the employee’'s having engaged in such activity.
Third, the Genera Counsel must show that the alleged dis-
criminatees suffered an adverse employment action. Fourth,
the Government
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must show a link or nexus between the employee’s protected
activity and the adverse employment action.

In effect, proving these four elements creates the presump-
tion that the adverse employment action violated the Act. To
rebut such a presumption, the Respondent bears the burden of
showing that the same action would have taken place even in
the absence of protected conduct. Wright Line, 251 NLRB
1083, at 1089. See also Manno Electric Inc., 321 NLRB 278,
280, at Footnote 12 (1996).

Clearly, the evidence satisfies the first Wright Line criterion.
Morgan spoke with other employees about working conditions
and about organizing a union. Indeed, he even read his June
12, 2002, letter to another employee over the two—way radio.

The record also establishes the second Wright Line element,
the Home Depot on—call coordinator, Ben Reynolds, gave a
copy to Supervisor Bridges on June 13 or 14, 2002. Moreover,
Morgan faxed a copy to Management early on June 14, 2002.

Further, the Government has proven the third Wright Line
element. Respondent discharged Morgan, and discharge cer-
tainly constitutes an adverse employment action.
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The General Counsel also must esteblish a link between the
discharged employee’s protected activity and the adverse em-
ployment action. Callahan's volatile statement that Respon-
dent’ s contract with Home Depot disdlowed unions provides
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some evidence of hostility towards unionization. Moreover, the
timing of this discharge also suggests the connection between
Morgan's protected ativity and the decision to terminate his
employment.

Clearly, when Morgan faxed his letter to Respondent early
on Friday, June 14, 2002, Management had not yet made a
decision to discharge him. Indeed, the Respondent’s email, in
evidence as General Counsel’s Exhibit 3, established that on
Monday morning, June 17, 2002, Management spent a substan-
tial amount d time considering whether to sever this employ-
ment relationship.

When Management discharged Morgan on June 18, only
four days had elapsed from the time Morgan faxed to Respon-
dent the letter announcing his union activities. The timing of
the discharge and Callahan’s unlawful statement, considered
together, satisfy the fourth Wright Line element.

Because the General Counsdl has satisfied al four Wright
Line elements, it falls upon Respondent to establish that it
would have taken the same action against Morgan in any event,
even if he had not engaged in protected activity.

In Lampi, LLC, 327 NLRB 51 (November 30, 1998), the
Board described how a Respondent could satisfy this burden.
“To establish an affirmative afense under Wright Line to a
discriminatory discharge allegation, an Employer must do more
than show it has reasons that could warrant discharging the
employeein question. It must show by a preponderance of the
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evidence that it would have done so even if the employee had
not engaged in protected activities.

“In assessing whether the Respondent has established this
defense regarding the alleged discriminatee’s discharge, we do
not rely on our views of what conduct should merit discharge.
Rather, we look to the Respondent’s own documentation re-
garding the adleged discriminatee’s conduct, to its Personnel
Policy handbook, and to the evidence of how it treated other
employees with recorded incidents of discipline.”

Although Respondent’s Personnel Policy handbook, if one
exits, is not in evidence, testimony suggests that Respondent
had a progressive disciplinary system in which an employee’'s
first offense drew an oral warning, a second offense resulted in
awritten warning, and a third offense resulted in discharge.

However, the record also indicates that Respondent did not
apply this policy consistently in all cases. Indeed, Supervisor
Cadlahan admitted that he did not give an ora warning for
every first infraction. His testimony suggests that he consid-
ered it difficult to obtain good drivers and, therefore, did not
impose any discipline for first offenses he considered minor.

Callahan’ s departure from the Respondent’ s disciplinary pd-
icy makes it more difficult to determine whether Respondent
treated Morgan more severely than other employees with simi-
lar work records.

Respondent bears the burden of presenting evidence that it
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treated Morgan no differently from the way it treated other
employees in similar circumstances. It has not presented such
evidence. Indeed, with the exception d one exhibit, Respon-
dent did not proffer any documents to establish that it disd-
plined or did not discipline employees with work problems
similar to Morgan.

The General Counsel has introduced into evidence parsonnel
records subpoenaed from Respondent concerning how Respon-
dent imposed discipline. There are not enough of these records
in evidence to discern a pattern. But to the extent they demon-
strate anything about Respondent’s personnel policies, they do
not support a finding that Respondent would have discharged
Morgan in any event.

It cannot be disputed that Morgan had displayed some seri-
ous problems. Within a 30—day period, 3 incidents involving
M organ had cost Respondent more than $1,200.00. However,
the evidence falls short of demonstrating that Morgan was to
blame for these losses, and he maintained that he was not. The
record in this case did not indicate that Respondent conducted
any sort of investigation to determine how much blame should
be ascribed to Morgan and how much to other facts.

To the extent the evidence allows the conclusion, it gppears
that Management let slide the first of the three incidents, rather
than imposing discipline in accordance with its official proce-
dure.
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The fact that Respondent took no dramatic action regarding
the first two incidents, which cost it more than $1,200, but dis-
charged Morgan after the third incident, which cost it only $32,
it is difficult to explain, except for the fact that Management
had become aware of Margan’s union activities right before it
decided to discharge him.

Respondent asserted in oral argument that Morgan sent
M anagement the letter announcing his union activities so that
he could forestall disciplinary action against him, perhaps.
However, his motivation for engaging in protected activity is
not relevant and does not provide a defense.

In applying the Wright Line standards, | do not sit in judg
ment of Morgan’'s merit as an employee or substitute my own
standards for those established by the Respondent. Rather, |
only must determine whether Respondent has demonstrated that
it would have discharged Morgan even in the absence of pro-
tected activity.

The General Counsel has established al four Wright Line
elements. This raises the rebuttable presumption of unlawful
motivation. | conclude that Respondent has not rebutted the
presumption. Therefore, | recommend that the Board find that
Respondent violated Section 8(a)(3) and (1) of the Act, as d-
leged in the complaint.

When the transcript of this proceeding has been prepared, |
will issue a certification, which attaches as an appendix, the
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portion of the transcript reporting this Bench Decision. This
certification also will include provisions relating to the findings
of the facts, conclusions of law, remedy order, and notice.

When that certification is served upon the parties, the time
period for filing an gpea will begin to run. Throughout this
hearing, counsel have demonstrated a great professionalism

and civility, which | truly appreciate. The hearing is closed.

Off the record.

(Whereupon, at 4:05 p.m., the hearing in the above—entitled
matter was closed.)
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CERTIFICATION

Thisisto certify that the attached telephonic proceedings be-
fore the National Labor Relations Board (NLRB), Region 12, in
the matter of TNT LOGISTICS OF NORTH AMERICA, INC.,
Case No. 12-CA—-22309, on April 10, 2003, were held accord-
ing to the record, and that this is the original, complete, and true
and accurate transcript that has been compared to the reporting
or recording, accomplished at the hearing, that the exhibit files
have been checked for completeness and no exhibits received in
evidence or in the rejected exhibit files are missing.

Cathy Carr, Officia Reporter

Kim Walton, Transcriber

APPENDIX B
NoTice To EMPLOYEES
PosTep By ORDER OF THE
NATIONAL LABOR RELATIONS BOARD
An Agency of the United States Government

The National Labor Relations Board has found that we vio-
lated the Federal labor law and has ordered us to post and obey
this notice.

FEDERAL LAW GIVESYOU THE RIGHT TO

Form, join or assist aunion

Choose representatives to bargain with us on your behalf

Act together with other employees for your benefit and pro-
tection

Choose not to engage in any of these protected activities.

WE wiLL NoT interfere with, restrain or coerce our employ ees
in the exercise of these rights, guaranteed to them by Section 7
of the National Labor Relations Act.

WE wiLL NoT tell employeesthat it isfutile for them to sdect
aunion as their collective—bargaining representative.

WE wiLL NoT discharge or otherwise discriminate against any
employee because he formed, joined or assisted a labor organi-
zation, engaged in protected concerted activities with other
employees for their mutual aid and protection, or to discourage
other employees from engaging in such activities.

WE wiLL NoT, in any like or related manner interfere with,
restrain, or coerce our employees in the exercise of the rights
guaranteed them by Section 7 of the Act.

WE wiLL offer James Morgan immediate and full reinstate-
ment to his former position, or to a substantially equivalent
position if his former position no longer exists, and WE wiLL
make James Morgan whole for al losses he suffered because of
our unlawful discrimination against him.

TNT LOGISTICS OF NORTH AMERICA, INC.



